
the Corporation was found not to have 
turned over records reasonably. While 
I think that a high penalty for non-
provision of the unit owner list should 
be imposed, two thousand is a little 
high, in my opinion.  

Appeals of CAT decisions are to the 
Divisional Court on questions of law 
in accordance with the Rules of Court. 
On appeal, the Divisional Court may 
affirm, reverse or vary the Order of 
the Tribunal.  

B r i g i d  B r o w n e  v  P e e l 
Condominium Corporation No. 
94, 2019 ONCAT 1

In this case, Browne, a unit owner 
who became disabled during her 18 
years of living in the unit, sought 
records from PCC 94 that would help 
her determine whether it was safe 
for her to make modifications to her 
bathroom to make it more accessible. 
She sought records also related to 
recent mould inspections conducted 
by PCC 94, which she wanted to review 
before beginning construction. PCC 
94 refused the request and said she 
had used the wrong form. PCC 94 did 
not participate in the proceeding and 
made no submissions. PCC 94 failed 
to participate in the process.  

  By way of background, the 
CAT has three stages in dispute 
resolution:  

1. Stage 1 Negotiation;  

2. Stage 2 Mediation; and  

3. State 3 Tribunal decision.  
In this article, we review a few recent 
decisions made by the CAT and reflect 
on the decisions made by the Tribunal 
after Stages 1 and 2 failed. The CAT 
operates by rules, articulated in 
https://www.condoauthorityontario.
ca/en-US/tribunal/cat-rules-and-
policies/cat-rules-of-practice/.The 
rules are intended to promote fair, just 
and efficient resolution of disputes, 
recognizing the User's needs for clear 
and easy processes.  

P u r s u a n t  t o  t h e  C o n d o m i n i u m 
Act, 1998, (the “Act”) Section 1.45, 
compensation may be awarded against 
a party and a penalty can also be 
awarded.  

In reviewing a few decisions from the 
CAT below, it appears that the CAT in 
the course of deciding record issues, 
has been relatively consistent, but 
not perfectly so. Generally, I have 
found a range of penalties from $200 
to $2000 on records requests where 
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The CAT found that the form used by Browne to make 
the request was the proper form and the records were 
properly identified. PCC 94's failure to participate in 
the preceding caused unreasonable delay. The conduct 
was not justified and was unreasonable. Browne had to 
proceed through all stages of Tribunal proceedings to 
obtain records, to which she was entitled. PCC 94 was 
to pay costs in the amount of $200 and to bear costs of 
copying and delivering records to Browne and PCC 94 also 
exacted a penalty of $500 to Browne for unreasonable 
denying of records, lack of good faith and its failure to 
participate and for resulting additional delays incurred. 
In our opinion, this seems to be a reasonable outcome 
for this kind of request. In my reflection, it is really 
unclear why PCC 94 did not just assist the unit owner 
and thereby limit the risk to the Corporation. As people 
age, the Corporation should have strategies to facilitate 
accommodations.  

Jeff Berman v York Condominium Corporation 
No. 99, 2018 ONCAT 2 

The Applicant requested audited financial statements 
from YCC 99, which included expenditures from the 
corporation’s reserve fund for repairs to a swimming 
pool and to sidewalks. The Corporation provided a 
statement confirming that audited financials would be 
published within the next few months and would include 
the information sought (while others would be included 
in the next reserve fund in 2019). The Applicant also 
requested minutes from August and September 27th 
board meetings. He also wanted document showing 
what authority the Board had to take certain positions 
regarding the replacement of one of his windows.  

The CAT held with respect to the reserve fund request, 
that it was not unreasonable to ask the Applicant to wait 
until the audited financial statements were published 
for the AGM and for the full reserve fund study in 2019. 
Further, redacted board minutes were going to be 
provided to the Applicant. 

Here, the benchmark for performance on behalf of the 
condominium corporation was to provide reasonable 
transparency. The adjudicator was prudent in reflecting 
on the fact that the Corporation had no further 
obligations other than it was obligated to do at law. With 
respect to records impacting the owner or herself, it is 
prudent to provide those records to the individual, but 
making sure that there adequately redacted.  

Tharani Holdings Inc v Metropolitan Toronto 
Condominium Corporation No. 812, 2019 
ONCAT 3  

The Applicant requested two sets of records from the 
Respondent: (1) a set of core records; and (2) minutes 
of the owners’ meetings held between November 1, 2011 
and November 1, 2017 (non-core records).  

The CAT found that the Applicant was entitled to the 
records requested and the Respondent must pay a 
penalty of $2000 for its failure to provide the requested 
records without reasonable excuse.  

Core Records  
The Applicant completed the correct Request for Records 
form and is entitled to all core records requested under 
section 55(3) of the Act.  

Non-Core Records  
Electronic copies of the minutes of owner’s meetings 
are records that a condominium corporation is expected 
to keep under section 55(1) of the Act and should be 
available for owners to review. The Applicant is entitled 
to receive these records.  

Penalty  
The Tribunal considered the factors including whether 
there was clear entitlement to the records and whether 
there was any reasonable excuse as to why the records 
weren’t provided. There was clear entitlement and no 
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evidence that the Respondent had a reasonable excuse 
to deny access. The Respondent was made aware 
on multiple occasions of the Applicant’s request for 
records. The Tribunal concluded that the Respondent 
willfully disregarded, or was willfully blind to, its legal 
requirements relating to the Applicant’s request for 
records. Penalty of $2,000 against the Respondent.  

Manorama Sennek v Carleton Condominium 
Corporation No. 116, 2018 ONCAT 4  

The CAT found that Application was vexatious and 
should be dismissed without holding a hearing.  

ISSUES  
(1) Is the Applicant prohibited from filing an application 

with the Tribunal because of the order of the ONSC 
declaring the Applicant to be a vexatious litigant?  

The CAT noted the following:  
Section 1.41(1) of the Condominium Act, 1998, which 
states: “The Tribunal may refuse to allow a person to 
make an application or may dismiss an application 
without holding a hearing if the Tribunal is of the 
opinion that the subject matter of the application is 
frivolous or vexatious or that the application has not 
been initiated in good faith or discloses no reasonable 
cause of action.”  

Rule 17.1 of the CAT’s Rule of Practice, which allows 
the Tribunal to dismiss an application before it goes 
through the Tribunal’s stages. Grounds to dismiss may 
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include if the Tribunal has no legal power to hear or 
decide, or if the application is frivolous or vexatious, 
or for an improper purpose.  

The Applicant did not find that the vexatious litigation 
order applies to the Tribunal or that the Applicant 
can be found to be a vexatious litigant in the context 
of these proceedings. In Carleton Condominium 
Corporation No. 166 v Sennek, 2017 ONSC 5016, the 
Court issued an order under s. 140 of the Courts of 
Justice Act (the “CJA”), to prohibit the Applicant 
from starting any action, application, motion or 
proceeding against the condominium corporation or 
its employees, Board members, condominium manager, 
etc., without obtaining leave of a judge of the ONSC. 
The complaints were determined unfounded and the 
SOC was dismissed as “frivolous, vexatious, and an 
abuse of process”. This Order was upheld in 2018 by 
the Ontario Court of Appeal.  

When the CAT became aware of this Order, it requested 
that the parties provide submissions on the impact of 
the Order in this matter. The Respondent asserted that 
the Court’s Order prohibits the Applicant from filing the 
application; however, no case law was provided which 
satisfied the Tribunal that s. 140 of the CJA applies 
to tribunals. The CAT said it would require very clear 
wording in either the Order or the legislation to bar a 
person from access to the Tribunal. Important point 
to note for litigation cases against parties where the 
vexatious litigant status is being sought.  

The CAT said although this is the first application by the 
Applicant to the Tribunal, it is clearly a continuation of a 
dispute that started in Small Claims Court. The purpose 
of the application is for the Applicant to request 
penalty costs equivalent to the costs incurred in the 
related court actions and therefore to circumvent the 
outcome of the prior proceedings (at least, in effect). 

The Applicant waited until the Court of Appeal released 
its decision before filing this application with the CAT, 
which supports a finding that the application was filed 
with improper purpose.  

The CAT concluded that the application is vexatious 
on the basis that it is an attempt to continue a dispute 
already determined by the Courts and is brought for an 
improper purpose. The application meets the criteria 
for dismissal outlines in s. 1.41 of the Act.  

CAT decisions provide important takeaways on how 
condominiums and unit owners should behave if 
they wish to avoid Stage 3 at the CAT. Transparency, 
timeliness and responsiveness are key for condominium 
corporations. Interestingly, while the CAT was willing 
to penalize condominium corporations monetarily, 
it did not penalize Ms. Sennek when her behaviour 
was clearly vexatious. What concerns me is that a 
condominium corporation is supported by unit owners 
and the costs of legal proceedings even those at the 
CAT require the investment of unit owner monies, which 
should be not taken lightly.

Patricia	 Elia	 is	 a	 senior	 lawyer	 with	 Elia	 Associates.	 In	 her	 role	 as	 a	 lawyer,	
she	 brings	 expertise	 in	 corporate	 and	 condominium	 law,	 together	
with	 a	 unique	 perspective	 as	 a	 condominium	 director	 and	 owner.	 She	
believes	 in	 empowering	 communities	 to	 grow	 and	 thrive	 with	 knowledge.	
	
Patricia	 is	 passionate	 about	 the	 condominium	 industry	 because	 of	 the	
important	 role	 condominiums	 play	 in	 the	 lives	 of	 real	 people.	 Currently,	 she	
is	working	on	a	variety	of	industry	related	programs,	boards	and	committees	
based	 provincially	 and	 nationally	 with	 a	 view	 to	 facilitating	 and	 improving	
awareness	 and	 knowledge	 for	 unit	 owners,	 directors,	 property	 managers,	
service	providers	and	condominium	communities	as	a	whole.
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