
  Q: What is the difference 
between a condominium 
corporation’s declaration, rules, 
and by-laws?  

A: These three types of documents are often 
referred to as the constituting documents of a 
condominium corporation.  These constituting 
documents contain information about how 
the condominium corporation functions and 
how owners and occupants of units within 
the condominium plan are regulated.  If 
any provision of a constituting document is 
inconsistent with the Condominium Act, 1998 
(the “Act”), the provisions of the Act prevail 
and the constituting document is deemed to 
be amended accordingly. 

A declaration must contain certain information 
relating to the condominium plan such as 
common expense contribution percentages, 
municipal address and address for service, and 
designation exclusive use common elements 
areas (if any).  Additionally, the declaration 
may also set out restrictions imposed on and 
obligations of unit owners, occupants, and the 
condominium corporation.  There is case law 
that supports the restrictions and obligations 
set out in the declaration of a condominium 
corporation are not required to be reasonable.  

Further, a proposed amendment to subsection 
7(5) of the Act will, once in force, provide that 
a declaration need not be reasonable. 

The Act sets out specific criteria as to what 
rules may regulate. Rules may be created to:   

• promote the safety, security or welfare of the 
owners and of the property and the assets, if 
any, of the corporation; or 

• prevent unreasonable interference with the 
use and enjoyment of the units, the common 
elements or the assets, if any, of the corporation. 

• Rules are required to be reasonable and 
consistent with the declaration and by-laws of 
a condominium corporation.  

• The by-laws of a condominium corporation 
generally deal with the corporate governance 
of the condominium corporation, however, 
a by-law can also govern the maintenance of 
units and common elements.  In addition to 
a general governance by-law, common by-
laws of a condominium corporation include 
borrowing by-laws and a standard unit by-law.  
Like rules, the contents of a condominium 
corporation’s by-law must be reasonable.
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Q: I have rented a unit within a 
condominium plan for almost 
20 years and think I would be a 
valuable member of the board of 
directors.  The property manager 
has told me that I need to be an 
owner of a unit to be a member 
of the board of directors. Is that 
true?

A: To qualify as a director the Act only 
requires that such person: 

• is an individual (not a corporation); 
• is at least 18 years of age; 
• does not have the status of bankrupt; 
• has not been found, under the Substituted 
Decisions Act, 1992 or the Mental Health 
Act, to be incapable of managing property; 
• has not been found to be incapable by any 
court in Canada or elsewhere; and 
• complied with the prescribed disclosure 
obligations. 

However, it is not uncommon for the by-
laws of a condominium corporation to place 
additional qualifications on candidates 
seeking to be a director.  It is quite common 
to see a requirement that a director of the 
corporation must be an owner of a unit within 
the condominium plan.  If such wording exists 
in the by-laws of a condominium corporation 
a non-owner would not qualify to be a 
director.  Additional restrictions can make 
it difficult for condominium corporations to 
find enough directors to constitute quorum 
which can have significant consequences for 
a condominium corporation. 

Q: The board of directors has 
decided to spend a significant 
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amount of money to upgrade the 
pool and gym in my building.  I 
don’t use either. Do I still have to 
pay?

A: If proper processes were followed and 
the levy for increased common expenses to 
upgrade the pool and gym are legitimate all 
owners will be required to contribute based 
on their percentage share of the common 
expenses as set out in the declaration.  Clause 
84(3)(a) specifically provides that an owner is 
not exempt from the obligation to contribute 
towards common expenses even if the owner 
has waived or abandoned the right to use the 
common elements or part of them.

Written by Evan Holt, Robson Carpenter LLP
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