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 Coupled with the thanks of one's 
community, these perks explain why 
countless people vigorously pursue 
being a board member.  Regrettably, 
the opposite experience is endured 
by many directors.  Volunteer boards 
often navigate thorny and complex 
issues their daily lives may not have 
fully prepared them for, while being 
buffeted by unit owners claiming they 
could do a better job. 

In many condominiums there are 
unit owners who take their opinion to 
extremes.  Rather than registering their 
concerns under ‘other business’ at an 
owners' meeting, these unit owners 
keep boards awash in unsolicited 
advice. This can include daily e-mails 
of complaints, submitting  alternative 
plans,  or offering  an army of more 
skilled professionals waiting in the 
wings.  Many boards consume precious 
hours and resources responding to 
these individuals, invariably second 
guessing themselves in the process.  In 
turn, at year-end an auditor often cites 
rising professional fees for increased 
property management, engineering, 
accounting and legal services; this 
in turn gives rise to a fresh round of 
complaints.  This situation seems like 
an endless catch-22.   Respond to 

the unit owners and the carousel ride 
may never end.  Ignore them and their 
actions become more strident. 

Thankfully a recent case from 
Ontario's Superior Court lends 
overdue assistance.  In Patterson v. 
York Condominium Corporation No. 
70, a unit owner and former board 
member thought her plan for the 
Condominium outranked the Board's.  
Armed with a professionally prepared 
audit, funding plan & budget, and a 
repair report, Ms. Patterson argued her 
'plan' for the Condominium was to be 
preferred. Ms. Patterson cited her belief 
that the Condominium's was both 
deficient and also in violation of the 
Condominium Act, 1998 (the “Act”).   
While the Board did acknowledge 
some failings in the recent past,  the 
Board claimed an ongoing turnaround 
in the Condominium's fortunes and 
had its own plan in place to restore the 
Condominium to financial and physical 
health. 

The matter was ultimately litigated.  
Ms. Patterson sought a compliance 
order, pursuant to section 134 of the 
Act.   The relief claimed was ostensibly 
for the implementation of her plan.  
The Condominium resisted, citing that 
the Board was elected to manage the 

To Be the Board or Not to Be the 
Board, That Is the Question

Serving on
a board of

directors is
a rewarding

privilege.
The

competitive
pay,

exceptional
benefits

and indexed
pension

all make
the task

lucrative.

www.cci-ghc.ca • www.cci-grc.ca   |   Golden Horseshoe & Grand River Chapters12 www.cci-ghc.ca • www.cci-grc.ca   |   Golden Horseshoe & Grand River Chapters12



Golden Horseshoe Chapter Board of Directors 2018-2019
Absent: Carole Booth, Richard Elia, Tom Gallinger, and Stephanie Sutherland

Grand River Chapter Board of Directors 2018-2019
Absent: Henry Jansen

affairs of the corporation and the 
courts should not substitute their 
own judgement for those of a board; 
this is commonly referred to as the 
'business judgment rule'.    Provided 
a board has acted fairly, reasonably 
and in good faith,  the Condominium 
submitted, their decisions should 
prevail. 

The court in this case agreed with 
the Condominium.  The court 
denied Ms. Patterson's intervention, 
reinforcing the business judgement 
rule for condominiums, holding: 

 "…the Board that is elected 
to manage the affairs of the 
corporation and that the business 
judgement rule applies.  The Board 
is, in my view, in a much better 
position to make decisions affecting 
the corporation than this court.  Our 
court should not substitute its own 

judgement for those of the Board, 
which has been elected by the unit 
owners."

Ultimately,  Ms. Patterson was 
ordered to pay a portion of the 
Condominium's legal costs, her 
share totalling $14,646.  Regrettably, 
the case did not give much guidance 
on how to respond to unit owners like 
Ms. Patterson.  Can a condominium 
ignore them, refuse to reply to 
their e-mails or omit them from 
consideration at a board meeting?    
The case does appear to reinforce 
that a condominium does not have 
to entertain a never-ending cycle of 
such contributions.   Unit owners are 
entitled to request condominium 
records and review the affairs of 
their corporation 'like an open book'.  
What they are not entitled to do is 
attempt to run the condominium, 

without first seeking election from 
their fellow unit owners.    While 
a board should be careful not to 
dismiss suggestions outrightly, 
when such 'contributions' begin 
to interfere with a condominium's 
governance, a condominium may 
invoke the business judgment rule.  
So although the pay, benefits and 
pension are thin and the thanks of 
one's community rare, this case 
does uphold an important concept 
in that the courts will grant a board 
deference, so long as the board acts 
in good faith, fairly and reasonably. 

Robert Mullin, B.A. (Hons.), LL.B., 
LL.M., A.C.C.I. is chair of the SV Law 
Condominium Practice Group in 
Guelph. Robert practices extensively 
in the area of condominium law and 
development.

13WINTER 2019  |  CondoNEWS




