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Dispute Resolution in the
Face of Condo Changes
Fall is a
time to
reflect
and
embrace
change.

This is appropriate in the context
of a condominium community and
how it adapts or fails to do so (or
refuses to do so). How the individual
owners react to change is one thing;
how the collective responds to it,
is another thing altogether. What
matters most is that the sooner we
can all appreciate that change is and
will always be constant, the more
likely we will find harmony in our
communities.
Condominium communities are a
great lifestyle choice: versatile, selfcontrolled, unique and creative. But
because this is where people live,

this lifestyle needs to be balanced
against those things that people hold
precious to their home and family life:
privacy, autonomy and independence.
To the outside world, this may look like
the perfect storm.
But it doesn’t have to be.
The regulatory framework for
condominiums seems to undergo
significant change every 15 years
or so. This reflects the needs and
desires of society and the unique
characteristics of condo living. The law
tries to keep pace with society, as it
should. That, too, is a noble goal that is
not always achievable given how
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rapidly society changes. Usually the law provides a
method for resolving disputes. Sometimes it tries to
anticipate them by legislating rules to avoid disputes
and providing certain rights and obligations. I would
like to think that for the most part, there has been
some success with this; however, there is always
room for improvement.

The changes in the regulatory regime in the last
12 months have pushed to the forefront the need
to embrace change with best practices: focussed
education and mandatory directors’ courses,
structured owners’ meetings for guidance on
rights and obligations, and extra help from outside
professionals.

One’s home is comfort, routine, safety and where
you should not have to be ‘on guard’. But condo
living comes with certain responsibilities that must
be balanced with these notions. There are directors
to elect, reserves to review, notices to prepare and
decisions to be made. Oh, and every time someone
sells or buys a unit, that dynamic is poised to change
yet again!

But it is far from over. These changes help
communities deal with newer changes. Society keeps
moving and hopefully the legal tools are sufficient to
guide us through the next frontier: we already have
electric cars with needs for charging stations; green
roofs/walls; solar panels; cannabis and Airbnb.
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anticipate: cars with no emissions that can be stored
within your dwelling unit; parking lots stacked like a
rotisserie to conserve space; launch/landing pads
for flying cars; electronic voting.
Do you stand on your soapbox and scream for it to
stop? Do you do nothing and hope change will go
away? Or do you find a way to look at the change and
see how it can be integrated into your community in
a way that is acceptable to your community?
When the Condominium Act, 1998 came into force
in 2001, many condo communities that were well
into their existence chose not to adhere to the
mandatory requirements of holding reserve fund
studies every three years. Instead they deferred
maintenance of their buildings and barely saved
anything for future repairs. As the population of
owners grew increasingly older, and either moved
on or died, this legacy of deficiency was left for a
new generation who sought to comply with the new
requirements. The previous directors’ refusal to
embrace change and see how it could be integrated
into their communities on their own terms proved
very costly for future owners. Now the decision was
made for them: high special assessments and years
of replacing deferred capital improvements.
Still others refuse to let new voices be heard. How
many times have you heard, “It’s not the way we do
things here”?  Rigidity has no place in a condominium
community. Everyone’s voice has a place and only
after it is heard should a decision be made. Decisions
based on assumptions or stereotypes or just “the
way we do things” are dangerous.
Part of the trouble has been navigating disputes in a
condominium community. Many property managers
and lawyers couldn’t easily point to a proper forum
to address disputes in a condominium context, so
how would the average owner know what to do? In
many cases, it feels like owners are bounced around

from person to person and still without a voice or a
forum to be heard.
Presently, one must know the desired relief or
remedy and then consider what type of dispute
resolution forum is available: take it up with the
directors, or the property manager? Or is it a Small
Claims Court action? Or first a mediation then an
arbitration? How do you begin? Owners have not
had a means to address the way the condominium
looks at disputes resulting from change.
The new changes will herald in a new era of clarity on
this, once the Condominium Authority Tribunal (CAT)
takes jurisdiction of many routine disputes. The
CAT’s online dispute resolution platform presently
only settles disputes on disclosure of records, but
expanded authority is on the horizon. The success
of CAT’s phased dispute resolution promises to be
helpful, prompt and ideally less expensive than the
traditional methods. Its current success is being
recognized south of the border.  
Condo living is unique and should not be forced into
the traditional adversarial dispute resolution matrix
for commercial or regulatory conflicts. At the end of
the day, the parties in dispute still need to look at
each other in the elevator, need the other’s vote at
the AGM and may even live next door.
Change requires balance, and, as there will always be
change, it is incumbent on us to always strive for this
balance. When it is difficult to do so, it is helpful to
know that there are many ways to try… ways that are
very uniquely poised for a condominium community.

Mark is a partner at ESB Lawyers LLP in Hamilton. He frequently
assists condominium corporations, Declarants and owners navigate
the condominium legal landscape and enables them to resolve their
differences and disputes in unique ways.
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