HOT TOPIC

Daniel Brockenshire, B.A. (Hons.), M.A., J.D.
Robson Carpenter LLP

UPDATE ON INCOMING
CANNABIS LEGISLATION
The legalization of cannabis in Canada is fast
approaching. Many in the condominium industry are
concerned about the implications of cannabis legislation
on condominiums across the province and want to know
when legalization will occur. The Federal government
has suggested a legalization date of October 17th, 2018.
KEY RESTRICTIONS TO CANNABIS ACCESS UNDER THE
CANNABIS ACT
Minimum Age: adults 18 years of age or Limit on Possession: possess up to 30 grams of
legal dried cannabis or equivalent in non-dried
older can buy, possess, or cultivate
form and share up to 30 grams of legal cannabis
Number of Plants: grow up to 4 cannabis with other adults
plants per residence (NOT per person) for
personal use from licensed seeds or seedlings Products for Purchase: purchase dried or fresh
purchased at the Ontario Cannabis Store cannabis, cannabis oils, plants, and seeds
(OCS)
Edibles: sale of edible products and concentrates
Producing: make cannabis products (eg. to be authorized no later than 12 months after the
edibles) at home for personal use provided Cannabis Act is in force
organic solvents are not used
However, the provinces may change some of the above restrictions by passing their own legislation.
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ONTARIO’S RESPONSE: BILL 174

BILL 174 ONTARIO, KEY RESTRICTIONS

In response, Ontario enacted the Cannabis, SmokeFree Ontario and Road Safety Statute Law Amendment
Act, 2017 which created the Cannabis Act, 2017, the
Ontario Cannabis Retail Corporation Act, 2017, and the
Smoke-Free Ontario Act, 2017 (replacing the repealed
Smoke-Free Ontario Act and Electronic Cigarettes Act,
2015), and amended the Highway Traffic Act. Cannabis
will only be available at the Ontario Cannabis Store
(OCS), which will be overseen by the Liquor Control
Board of Ontario (LCBO). The goal is to ramp up from
40 stores by July 2018 to 80 by July 2019, to a total of
150 standalone stores by 2020.

Minimum Age: raised the minimum age 19 or older
to buy, possess, or cultivate cannabis
Prohibited Activities & Locations: prohibited
recreational cannabis in workplaces, any public
place, and motor vehicles
Driving Restrictions: vehicle prohibition has similar
restrictions to alcohol; for example, no impairment
for novice/young drivers
Continued next page >>
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TOOLS FOR CONDOMINIUMS
Once the Cannabis Act, 2017 and Ontario’s corresponding
legislation are in force, condominiums will not be able to
enforce against owners smoking or growing marijuana in
their units based on the activity being illegal (unless they
do not comply with the requirements in the legislation).
More and more condominium boards are being proactive
and looking for ways to address concerns about the
potential health risks associated with exposure to smoke, a
rise in complaints regarding smoking and odour nuisance,
and the potential damage to units caused by grow-ops
prior to legalization.

EXISTING TOOLS
Many declarations contain a provision allowing the
condominium to recover the costs expended to repair
damages to the unit or common elements from the owner
responsible for the damage. These types of clauses could
be useful in recovering costs; however, the amendments
still to come regarding a condominium’s ability to
charge back costs to offending owners may render these
provisions unenforceable.
Additionally, many condominiums have nuisance
provisions that prohibit owners from using their unit
and/or the common elements in a manner that annoys,
interferes, or disturbs other residents and their quiet
enjoyment of the property. These types of clauses may be
difficult to enforce because of the degree of subjectivity,
as the complaining owner sees the activity as a nuisance
whereas the offending owner sees it as ordinary use of

the unit. While there are readily available tools to
gauge activities like noise, smoke and odour may be
more difficult to assess.
If growing cannabis is the primary issue, clauses in
declarations that prohibit activities that are likely to
increase the risk of fire or increase the condominium’s
insurance premiums or policies may be useful. Although
again, these clauses involve assessments based in
part on subjective opinions, so they can be difficult to
enforce.

NEW TOOLS
Many condominiums are considering amending their
declaration or creating new rules to address some of the
above concerns, often in conjunction with restrictions
on tobacco smoking.
While an amendment to the declaration is likely the
best way to address cannabis concerns, it is nearly
impossible in many condominiums because at least 80%
of owners must consent in writing to the amendment.
Likely, the most common way is for the Board to create a
rule restricting smoking and growing cannabis. The rule
must fit within either of the two prescribed purposes
noted in section 58 of the Condominium Act, 1998, S.O.
1998, c. 19 (“the Act”):
	a) promote the safety, security or welfare of
the owners and of the property and the assets,
if any of the corporation; or
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	b) prevent unreasonable interference with the
use and enjoyment of the units, the common
elements or the assets, if any, of the corporation.
Additionally, any rule the Board proposes must be
“reasonable” in accordance with section 58 of the Act. A
rule containing a blanket prohibition on smoking and/or
growing cannabis could be deemed unreasonable, which
is why a declaration amendment is preferred. The Board
must provide owners with at least 30 days’ notice of the
rule before it becomes effective so the owners have an
opportunity to requisition a meeting to vote on the rule
if they want to do so.
I have seen some condominiums prohibiting smoking
and growing cannabis completely, while others prohibit
smoking on the common elements but allow owners to
smoke within their units and on balconies. Still others
have only prohibited growing. Many condominiums
that have prohibited smoking include provisions to
allow owners to consume cannabis in other ways (such
as edibles). The rationale is that smoking is more likely
to disturb other residents, and allowing other forms of
consumption strikes a balance between the competing
rights of owners.
Practically speaking, once the federal and provincial
legislation comes into effect, condominiums may need

to consider grandfathering existing cannabis users. As
such, condominiums should move quickly if they want
to have rule restrictions in place before the federal and
provincial legislation comes into force.

CANNABIS FOR MEDICAL PURPOSES
It is crucial to note that regardless of the restrictions
put in place by a condominium, some people may
still be able to possess and use cannabis in their units
due to medical reasons. The condominium has a duty
to accommodate a disability up to the point of undue
hardship, which may include allowing a person to
consume cannabis even if the condominium’s rules
prohibit it. The Cannabis Act and Ontario’s Bill 174 are
addressing the legalization of recreational cannabis. A
separate federal legislative framework continues to
regulate the use of medical cannabis.
–––
Daniel is an associate lawyer at Robson Carpenter LLP
working mainly with the condominium management
group where he assists condominium corporations,
managers, directors and developers with condominium
legal matters.
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