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Before I started practicing condo-
minium law, I was a commercial 
and construction litigator for a 

decade. I can say that the Condominium 
Act (the “Act) puts to shame any other 
statute I have dealt with, in terms of 
complexity and ambiguity. After all, it is 
one statute designed to govern every-
thing almost everything to do with the 
people and property of a condominium 
community. It is no wonder then that unit 
owners, board members and property 
managers have so many good questions 
about important condo law topics. Some 
of these questions come up over and 
over again, especially at Annual General 
Meetings.  

Even though, as I write this, there are 
polar bears frolicking in the snow outside 
my home office window, soon it will be 

5 Most Frequently Asked Questions by Boards

summer again and with that comes 
major project season! So, I have selected 
and commented below on five of the 
questions I am most frequently asked 
about money and procedures on that 
topic. This is not intended as legal advice 
but will hopefully help give you a head 
start on your planning efforts.  

Q:nWhat is the minimum bal-
nance that any condo should 

have in its reserve fund?  

A: nThat answer is easy – it depends!  
nThere is no one figure that ap-

plies to all corporations. The reserve fund 
must be adequate to address the major 
repair and replacement of the common 
elements and assets of the corporation. 
A small community with minimal ameni-
ties will have fewer reserve fund expen-
ditures than a large community with a 
swimming pool, underground garage, 
etc.  

The balance of the reserve fund will 
also vary over time. A newer corporation 
will start with a relatively low reserve 
fund balance as it starts to save up for 
major projects that will arise in its distant 
future. An older corporation may have a 

higher balance as it approaches the end 
of life of major components and systems. 
However, that balance may dip lower 
again for a few years after those projects 
are completed and there are no major ex-
penditures on the horizon. A corpora-
tion’s reserve fund balance will typically 
take a roller coaster ride up and down 
over its lifespan!  

Almost everything you need to know 
is set out at sections 93 to 95 of the Act. 
The key is that the reserve fund contribu-
tions and balance should follow the cal-
culations and advice contained in a 
professionally-prepared reserve fund 
study, which must be updated every 
three years. 

 

Q:nWhen must the Board seek 
nunit owner approval for a 

major project? 

A: nHow much time do you have? I 
ncould fill this whole magazine 

talking about this one. Many unit owners 
are surprised to find that where a corpo-
ration has the obligation to maintain and 
repair units or common elements, and 
the corporation does so “using materials 
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that are as reasonably close in quality to 
the original as is appropriate in accor-
dance with current construction stan-
dards”, then the board has full discretion 
and authority to approve a major project. 
This gives the board the important ability 
to ensure that major items such as a 
building envelope or garage are remedi-
ated or replaced when necessary, even if 
those projects cost millions of dollars. 
Could you imagine if the board didn’t 
have this power? What if the owners de-
cided that fixing the leaky roof was just 
too expensive and voted against doing 
the work year after year? Buildings 
would fall apart.  

On the other hand, where the board 
wants to create or install something that 
was not there before or convert an exist-
ing component to something else (e.g. a 
tennis court to a children’s playground), 
section 97 of the Act may require that the 
corporation give notice to and/or seek 
the approval of owners.  

Where debates will sometimes arise is 
on more nuanced projects such as lobby 
and corridor renovations where an ele-
ment of personal taste is involved. Gen-
erally, the board has the power to 
authorize this kind of renovation, includ-
ing updating the look of those areas, pro-
vided that the general quality of finish is 
consistent with what was there before. 
However, a prudent board will always 
seek the input of unit owners by circulat-
ing design samples and/or holding own-
ers’ information meetings.  

 

Q:nHow many quotations or 
nbids is a corporation re-

quired to obtain before entering 
into a contract?  

A: nMany people are surprised to 
nlearn that the Act is currently 

silent on this topic, which is often re-
ferred to as “procurement”. However, 
that does not mean that boards can act 
recklessly when signing contracts for 
work or services. Keep in mind that all 

steps taken by directors must be gov-
erned by their duties under section 37 of 
the Act to act honestly in good faith and 
to exercise the care, diligence and skill 
that a reasonably prudent person would 
exercise in comparable circumstances. 
Failure to act accordingly could result in 
personal liability against directors.  

In order to ensure that this is done, 
many corporations will have a standing 
policy on contract procurement and will 
ensure that these processes are reflected 
in the corporation’s agreement with its 
property management company. Every 
corporation’s needs and policies will dif-
fer, but one typical arrangement might be 
that the property manager has spending 
authority up to $2,500, the property 
manager must provide three quotations 
for any contract costing up to $100,000, 
and any contract above that must un-
dergo a formal sealed tender process.  

Section 39.1 of the Act, which was 
created by the 2015 amendments, and 
which is not yet proclaimed in force, is 
supposed to offer greater clarity on pro-
curement requirements. It will be inter-
esting to see what is eventually required 
in this important area of condominium 
governance. 

 

Q:nWhy do we keep hearing 
nthat we can only have one 

contractor on site at a time? 

A: nWho cares, right? As long as they 
nare doing their jobs, what is the 

problem? This is a tricky question, but 
one which can have extremely serious 
consequences. Under Ontario’s Occupa-
tional Health and Safety Act (“OHSA”), a 
“person who undertakes a project for an 
owner” is deemed to be the “construc-
tor” and will be legally obligated to en-
sure that all statutory health and safety 
and reporting requirements are complied 
with. The constructor will also bear the 
legal liability where these requirements 
are not met, especially when injury re-
sults.  

Normally, a corporation will contract 
with a “general contractor” to carry out 
all obligations on a project, including site 
coordination and health and safety mon-
itoring for the general contractor’s work-
ers and all subcontractors working 
beneath them. In that case, the general 
contractor is deemed to be the construc-
tor under OHSA. But what if the corpo-
ration wants to hire one contractor to 
make roof repairs while another does 
paving work in the parking lot? If those 
two tasks are not captured under one 
“prime contract” with a general contrac-
tor, then the corporation is at serious risk 
of being deemed the constructor. In mak-
ing this determination, the Ministry of 
Labour will look at whether the two con-
tractors are working in the same space, 
sharing facilities such as washrooms and 
first-aid facilities, and who is coordinat-
ing their co-existence on the site. If you 
are not careful, this can all too easily be-
come the corporation, which is a danger-
ous thing. Board members and property 
management staff are not qualified (or 
insured) to carry out these duties. 

While the short duration of Ontario 
summers may bring with them the temp-
tation to run several project at once, 
boards and management should carefully 
discuss any such plans with the corpora-
tion’s engineers and lawyers to deter-
mine that they are not putting 
themselves at serious legal risk.  

 

Q:nAre there any special con-
nsiderations when entering 

into construction contracts during 
the COVID-19 pandemic? 

A: nIt has been nice to see that, for 
nthe most part, condominium cor-

poration and contractors have been able 
to act reasonably with one another to 
deal with project delays during the pan-
demic. Everyone is hurting right now and 
most parties are working toward the 
same goal – the condominium corpora-
tion getting the work done and the con-
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Do you have questions that your customers 
ask you over and over again? 

ATTENTION PROFESSIONAL & BUSINESS PARTNERS

Would you be interested in providing those 
questions and the answers for our Q&A 

section of the “Condo News”? 
  

If you are interested in contributing to 
our Q&A feature, please provide the 
questions and your answers along 
with a brief bio and head shot for a 

future edition.  Five to six questions would be the minimum. 
  

You can email them to admin@cci-ghc.ca

tractor getting paid.  
However, may boards have been sur-

prised to learn that the pandemic does 
not give the corporation the unilateral 
right to tell a contractor to put their tools 
down until the board feels the project 
can safely continue. While everyone must 
comply with government orders regard-
ing what kind of work can proceed, de-
pending on contractual terms, a 
contractor may be able to use this delay 
to trigger the termination of a contract 
that is not looking profitable for them, 
thus leaving the corporation scrambling 
to find a new contractor (likely at a 
higher price) and even facing the 
prospect of having to pay damages to 
the original contractor.  

When entering into a construction 
contract during our new “pandemic nor-
mal”, it is crucial that corporations seek 
legal advice to ensure that appropriate 
provisions are included to address what 
happens when unforeseen circumstances 
(also called force majeure) bring a project 
to a halt, including whether either party 
can terminate the contract and if any 
payment for delay can be claimed. This 
will ensure that everyone knows what to 
expect and will minimize the chances of 
disputes or litigation. 

 
Patrick Greco is a partner in the 
Condominium Law Group at Shibley 
Righton LLP. 

He enjoys the perspective gained from 
experience providing both solicitor and 
litigation services to condominium 
clients. 

Patrick also has significant expertise with 
construction and commercial disputes. 

Patrick provides the full range of condo-
minium solicitor services, and particu-
larly enjoys attending and chairing 
difficult owners’ meetings. 

He has appeared before all levels of court 
in Ontario and has assisted in the prepa-
ration of submissions to the Supreme 
Court of Canada. 

He has also appeared successfully in 
multiple appeals to the Licence Appeal 
Tribunal on behalf of condominium 
clients appealing Tarion warranty deci-

sions, as well as other boards/tribunals 
including the City of Toronto Committee 
of Adjustment, Ontario Municipal Board, 
and Child and Family Services Review 
Board. 

Patrick sits on the CCI-Toronto Education 
Committee, CCI-Golden Horseshoe Pro-
fessional and Business Partners Commit-
tee, and CCI-Golden Horseshoe 

Conference Committee. He writes fre-
quently on condominium issues and en-
joys presenting to industry groups. 

In his summer free time, Patrick is 
obsessed with his tomato garden, which 
only gets worse during the pandemic.  
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