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In November 2020, CCI-GHC hosted two webinars to discuss the industry impact of the re-
cent Condominium Authority Tribunal (CAT) powers expansion. The series was led by Maria 
Durdan, partner at Simpson Wigle Law LLP and featured Chris Jaglowitz, Principal at Com-

mon Ground Condo Law, Patrick Greco, partner at Shibley Righton LLP, Victor Yee, associate at  
Elia Associates' and Property Management Director Michelle Joy of Wilson Blanchard Man-
agement. 

The review process of the Condominium Act, 1998 commenced in 2012, culminating in 
2015 with a number of changes, notably the creation of the three-stage Tribunal. The CAT fol-
lows a negotiation-mediation-arbitration model in which the first stage includes unmediated 
communication between the plaintiff and defendant. Should the two parties fail to settle, stage 
two proceeds, involving a CAT member facilitating negotiation. If stage three is necessary, an-
other CAT member will step in to make a ruling.  

Jaglowitz explains that this aligns with the impetus of the CAT “to have an expert body of 
decision-makers who would not only assist the parties in resolving their disputes before an 
adjudicated decision had to be made, but also to render those decisions when no settlement 
could be made.” 
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Durdan notes that until October 1, 
2020, the CAT only reviewed records dis-
putes, but has now expanded to include 
pets, vehicles, parking, storage and in-
demnification provisions. The first webi-
nar focused on how the expansion has 
helped, or, in some cases, hindered the 
Tribunal’s goals of making condo dispute 
resolution quicker, more affordable and 
more accessible.  

Of those noble goals, dispute resolu-
tion seems to be quicker, given that fil-

ings and reviews now take place within 
days as opposed to months, and the 
process is certainly more accessible. With 
no requirement for sworn affidavits, case 
filing fees as low as $25, and the option 
that those filings can be done from any-
where with an internet connection, it 
may, in fact, be too accessible, suggests 
Yee.  

However, the CAT does not seem to 
be saving clients much money, Yee points 
out. In fact, it may be increasing legal 
costs as claims that previously would not 
have been pursued are now part of a 
steady diet of trivial disagreements being 
mediated on a daily basis through the Tri-
bunal. For instance, claims against cor-
porations for failure to provide meeting 
minutes or the legality of small charge-
backs are costing time and money, par-
ticularly since they often are escalated to 
solicitors at stage two, if not before. Con-
sequently, lawyers and paralegals have 
to log in daily to read and post updates 
as opposed to having an entire dispute 
heard and resolved in a single day in 
court.  

Further, even the decision whether or 
not to enforce a rule — technically a 
duty — will naturally evolve into a cost-
benefit analysis. The CAT does not gen-
erally award costs to corporations, and 
when filing a claim even the reasonable-
ness of a corporation’s rules and bylaws 
can be challenged simply by checking a 
box on the CAT’s website.  

So, what can we do to respond to the 
changing landscape of dispute resolu-
tion?  

Managers can proactively suggest 
that boards have their corporate docu-
ments reviewed for compliance and en-
forceability, while tightening their 
indemnification provisions. Also, re-
sources for responding to claims should 
be built into annual budgets given that 
some chargebacks will likely not be re-
coverable.  

Finally, Jaglowitz advises to pick your 
battles. The amendments to section 84 
(contribution of owners) are not yet in 
force, making it much harder to recover 
financial losses. The legal industry should 
be assessing how to support corpora-
tions in this position.   

From a management perspective, Joy 
raised a vital point: “the CAT has stressed 
the importance of accurate record-keep-
ing and for decisions to be made at    
duly-constituted meetings.” As time-con-
suming records requests are on the rise 
and numerous board decisions can be 
challenged in the CAT, she recommends 
preparing to promptly provide thorough 
and properly-documented records.  

“Bringing balance between boards 

and unit owners is laudable and com-
mendable but we have to make sure the 
pendulum doesn’t swing too far,” Yee 
warns.  

It’s not all doom and gloom, though. 
In the second webinar (which covered 
reasonable steps before going to the 
CAT; record-keeping; multiple parties; 
and early resolution), Greco noted that 
the CAT was likely to encourage reason-
ableness early on in the process. Ja-
glowitz agrees, adding that those 
adjudicating cases at stage three of the 
CAT were more likely to be immersed 
solely in condo dispute resolution as op-
posed to a judge in the small claims or 
superior courts. Therefore, your argu-
ments would depend more on their mer-
its relative to industry practice and the 
outcome of other cases before the Tribu-
nal, and less on persuasion.  

Another positive is that because the 
pandemic has spurred a more virtual in-
dustry, there’s a surplus of shiny new ap-
plications to improve and streamline 
record-keeping – highly beneficial now 
that records will be on display on a reg-
ular basis and can reflect on the profes-
sionalism of the people and companies 
that produce them. While this may sound 
daunting, the right subscriptions, soft-
ware, and best-practices for record-keep-
ing can save valuable time and reduce 
the fees associated with lawyers wading 
through a dog’s breakfast of randomly 
organized emails with massive attach-
ments, and quickly-scrawled notes – the 
meaning of which have been long-for-
gotten. This dynamic is exacerbated as 
more and more parties are drawn into 
ongoing cases.  

As of October 1, 2020, any unit owner 
can file a claim with the CAT against not 
just the corporation, but also against an-
other owner or tenant, providing notice 
is given to the corporation. In some in-
stances, the CAT may even require a ten-
ant to join a case. For condo property 
managers and boards, you can add im-
proved familiarity with the Residential 

“ ...it may be increasing legal costs as claims that 
previously would not have been pursued are now part of 
a steady diet of trivial disagreements being mediated on 

a daily basis through the Tribunal. ”
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Tenancies Act, 2006, to their seemingly 
endless list of obligations.  

However, unit owners may also be 
subject to increased expectations, as they 
may be required to commit to being in-
volved in pursuing a complaint they have 
made, especially when there is a lack of 
supporting documentation. Not all cor-
porations have the benefit of onsite staff, 
so the collection of evidence may fall to 
other parties such as board members and 
unit owners. This is vital given that the 
inevitable cost-benefit analysis discussed 
previously will likely lead to claims 
against the condo for failure to enforce 
its rules and bylaws.  

Collection of evidence isn’t the only 
concern of the CAT though. Meeting 

“ ...parties involved in a CAT dispute can and should 
be encouraged to take their discussion offline to  

facilitate a settlement... ”minutes are also likely to become a fre-
quently-evaluated corporation record. For 
example, it is possible that, when board 
discussion minutes are requested, but 
were not taken, the CAT could produce 
an order to create them. Greco advises 
that the more contentious the issue, the 
more crucial it is that minutes be taken, 
and noted that ‘in camera’ minutes can 
be sequestered and often held back from 
requests if litigation is being considered. 
Yee agrees, but notes that “a claim of lit-
igation privilege does not automatically 
shield those minutes with a Harry Potter-
like Cloak of Invisibility, but on a case-by-
case basis.”   

Despite the need for proper records of 
official discussions and meetings, parties 

involved in a CAT dispute can and should 
be encouraged to take their discussion 
offline to facilitate a settlement, and such 
a resolution can happen at any stage, 
notes Durdan. This is of great benefit, as 
any party to a CAT procedure must be 
reasonable in their behaviour, approach, 
and communication.  

As the CAT continues to expand, we 
will likely see nuisance claims such as 
noise and smoking added to its domain. 
The CAT’s decisions will guide us as they 
develop and evolve but one thing is cer-
tain: change to dispute resolution has 
come, and we must now adapt.  

 
 

Valerie MacNeill, RCM, is a condo 
management specialist at Common 
Ground Condo Law and serves as a 
bridge between condo managers and the 
firm’s lawyers.   

https://www.wilsonblanchard.com
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