
Condo News – SUMMER 2022 37

Not surprisingly, it is quite common for unit owners to want to modify their condo-
minium unit space. We find that the desire to modify is more prevalent in town-
homes, especially as townhomes age. The desire to renovate the kitchen, the 

bathroom, the attic and the bedrooms is normal. HGTV inspires! 
The challenge presented by this goal is that many renovations impact directly, or indi-

rectly, the common elements as condominium units do not stand in isolation of other con-
dominium units and the common elements. Common elements are owned as tenants- 
in-common by every single unit owner. This is why Section 97 of the Condominium Act is 
relevant. In order to make a modification to the common elements, a vote is often required 
by unit owners.  

Section 98 specifically contemplates modifications made by unit owners to the common 
elements all to ensure either that Section 98 is complied with or Section 98 does not apply. 
Renovations should be vetted by the Corporation. The Corporation’s Board of Directors 
would be prudent to put in place a set of protocols and a process to analyze renovations 
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and make the review systematic for ease 
of the Board and unit owners. To the ex-
tent that a renovation is exclusively with 
respect to the unit and creates no impact 
to the structure or the common elements 
of the Corporation, then it's easy to allow 
renovation to proceed. Renovations 
should also be inspected post-renovation 
to ensure that they comply with what 
was presented to the Board. Unit owner 
files of the Corporation should retain all 
data presented. 

Where the renovation impacts the 
common elements, the Corporation 
needs to look closely at compliance with 
Section 98. Section 98 breaks down 
changes made by owners into two cate-
gories: those that affect the common el-
ements and those that affect the 
exclusive use common elements.  

Where an owner wishes to make a 
common elements modification, the 
Board needs to approve that modifica-

tion by resolution. So before a resolution 
is passed, the Board needs to collate in-
formation and effectively evaluate the 
same in order for the Board to fulfill its 
duty under Section 37 for due diligence 
purposes. Accordingly, a corporate due 
diligence checklist should include: draw-
ings by a qualified party (not unit owner 

sketches) (drawings should be stamped 
drawings if there are structural, electrical 
or plumbing changes); there should be 
building permit applications, as applica-
ble, that are issued by the municipality 
however, it must be abundantly clear that 
the municipality should not be permitted 
to issue building permits without the 
consent of the Board. 

In our experience, municipalities often 
ignore the parameters of the Condo-
minium Act. This can escalate disputes 
amongst the parties. So while the town 
or the municipality controls the issuance 
of building permits, municipalities should 
be much more aware of the compliance 
requirements under the Condominium 
Act and the requirement of consent by 
the Board. Just because you have a build-
ing permit, it does not mean that you do 
not have to comply with the Condo-
minium Act or have the right to change 
the common elements.  

 Where an owner  
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elements modification,  
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Before the modification can proceed, 
an agreement must be designed to allo-
cate the risks associated with the modi-
fication to the common elements back to 
the unit owner. Other unit owners do not 
benefit from the modification and should 
not bear the risk of the same. The total 
cost of repair, maintenance and insurance 
should be borne by the unit owner who 
wishes changes. 

If the modification is to a regular com-
mon element (not exclusive), Section 97 
also must be complied with, which 
means in certain cases, a vote of unit 
owners will be required to approve that 
modification because that modification 
to the common elements impacts the 
common elements that are owned by 
everybody. So be nice to your neigh-
bours! 

Where the modification is to exclusive 
use common elements, you do not have 
to deal with the requirements under Sec-
tion 98 (1) (c) and (d), however the cri-
teria for the Board is very clear and, in 
my opinion, these criteria should be not 
exclusively applied to exclusive use com-
mon elements amendments because the 
statutory criteria contains an assessment 
that should be used for all common ele-
ment modifications for the purpose of as-
sessing risk. 

The Board of Directors should be di-
gesting the constating documents and 
assess the common element modification 
in each of these baskets. One of the key 
ones that I think is important to think 
about is what is the impact of the modi-
fication of the common element to the 
reserve fund and whether or not that 
gives rise to costs.  As well, does the 
modification to the common elements 
also give rise to increased insurance pre-
miums to the Corporation. One of the 
challenges we are seeing with Section 98 
modifications is the insurance obligations 
being borne by the unit owner under 
their own policy. As you are aware, con-
dominium unit owners and the Corpora-
tion insure together under one policy to 

ensure that there is adequate insurance.  
But what happens when a unit owner 

changes that risk profile by creating a 
modification? Some may argue, “well, 
there is no change to the risk of the 
condo”. I would strongly disagree with 
the absoluteness of that statement. Each 
modification must be considered individ-
ually. This is why, if you take out a struc-
tural wall, there is going to be an impact 
unless the modification is somehow 
countered by the appropriate structural 
modification to adjust for the structural 
wall removal. If you undertake plumbing 
in the basement, and you have to break 
through the common element concrete 
floor, there is an increased risk to the 
Corporation because there is water there 
that wasn't there before and we all know 
that water is a risk for condos. Therefore, 
it is very important that the allocation of 
risk be addressed in the Section 98 
agreement.  

Finally, a Section 98 agreement and 
the modification is only valid once the 
agreement is registered on title. Don't 
make the mistake of relying on the prem-
ise of a lone board member walking 
down the street and promising you that 
you can modify your attic by putting in a 
family room. All legal and binding deci-
sions must be made by the Board of Di-
rectors at a duly constituted meeting; 
everything must be put in writing and 

then registered on title. Where a unit 
owner vote is required, the Act must be 
complied with as well.  

Section 98 agreements are not sim-
plistic agreements. Quick sidenote, they 
cannot be done by bylaw and comply 
with the Condominium Act.  

Where there are multiple modifica-
tions overtime, there are ways to address 
that too. Bulk Section 98 agreements can 
be a cost-effective methodology of ap-
proving modifications that nobody knew 
about.  Getting everybody  on board is 
key so that future unit owners are bound 
to the same standards. Failure to put in 
place a registered Section 98 is negli-
gent, so, please ensure that you speak to 
counsel and get those Section 98 agree-
ments in place in advance. 
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